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RECRCSS- EXAM NATI ON

BY MR. GEORGE
Q Dr. Engel, have you ever spoken with anyone at George's as
to why they m ght be noving poultry litter to the Delta?
A | have not.
Q Were you just specul ati ng about why, one possible reason
as to why that m ght be occurring?
A Well, certainly the literature would all seemto indicate
that, you know, you |ose the econom c value after you transport
this nore than a few tens of mles, including the Rausser-Di cks
materials that you provided.
Q You have no idea why they transferred it to the Delta, do
you?
A Vell, nost likely it's either because --
Q Sir, do you know why they transferred it to the Delta?
A | don't know exactly why George's does that.

MR, CEORGE: kay, thank you.

THE COURT: You may step down. The plaintiff may cal
its next wtness.

MR. NANCE: Your Honor, State would call Dr. Gordon
Johnson.

GORDON VERNON JOHNSON

Called as a witness on behalf of the plaintiffs, being first
duly sworn, testified as follows:

THE COURT: State your full nanme for the record,
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pl ease.

THE WTNESS: Gordon Vernon Johnson
THE COURT: M. Nance, you may inquire.
MR. NANCE: Thank you, Your Honor.

DI RECT EXAM NATI ON

BY MR. NANCE

Q

You' ve told the Court your nane. Wuld you tell the Court

what you have done in your professional career, particularly at

t he Okl ahoma State University?

A | served as extension soil nutrient nmanagenent speciali st
and director of the soil, water and forage testing | aboratory.
Q And for what period of tinme were you at Ckl ahoma State
Uni versity?

A | was there from 1977 t hrough 2004.

Q Were you, at least in 2003 and "4, the regent's professor
of soil science at the university?

A Yes.

Q Let ne ask you to | ook at Exhibit No. 84 and ask if that
is your curriculumvitae current through March of 2003?

A Yes.

Q And other than the fact of your retirenent in 2004, is
there any change that needs to be nmade to that?

A No.

Q Have you testified as an expert witness in court cases
bef ore?
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Q Let's start, sir, in a nutshell your opinion is this: You
don't believe that anyone should be allowed to use poultry
l[itter on pastures in the Illinois River Watershed if the soi
inthe Illinois Watershed tests at 65 soil test phosphorus or

hi gher; right?

A That's in a nutshell correct. | don't believe there' s any
phosphorus benefit to the application of poultry litter in the
| RWwhen the soil test P is above 65.

Q As a consequence of that opinion, you believe that all the
litter inthe Illinois R ver Watershed shoul d be renoved and
not used in the watershed; correct?

A Yes.

Q Al right. You ve told this Court that |and applying
poultry litter on lands in the Illinois R ver Watershed when
the STP is 65 or higher is waste disposal; right?

A | believe that's what the practice has been, yes.

Q All right. Do you believe that if you use poultry litter
on pastures and the soil test phosphorus is bel ow 65, the STP
is that waste disposal in your opinion?

A | believe that you could get some benefit fromthe
phosphorus in the litter in those cases.

Q Al right. M questionis, if the soil test phosphorus is
bel ow 65, do you believe that is disposal of a waste or not?

A | don't believe you can determ ne whether it's disposal of

waste or not in that situation.
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1 that's all right.

2 THE COURT: That woul d be fine.

3 MR. MCDANI EL: Thank you.

4 Q (By M. MDaniel) Al right. Dr. Johnson, we put up

5 which is Defendants' Exhibit No. 4. Wuld you tell the Court
6 what that is, please?

7 A That's the Natural Resource Conservation Service nutrient

8 managenent Code 590 docunent.

9 Q All right. You agree that this is a standard devel oped by
10 the United States Departnment of Agriculture Natural Resources
11 Conservation Service for Cklahoma that provides the

12 requirements for ani mal waste managenent plans witten for

13 Ckl ahoma poul try growers?

14 A | believe that's true, yes.

15 Q Al right. Let's flip over to page 4. And Ms. Ferguson
16 is going to, on the screen, focus in on the section that refers
17 t o phosphorus application. Do you see the bullet point that

18 says phosphorus application?

19 A Yes.

20 Q And the Code 590 says for the application of phosphorus,
21 t he maxi mum pl anned rates of phosphorus application shall be

22 det erm ned usi ng the Gkl ahoma Phosphorus Assessnent Wrksheet
23 and then Tables 8 and 9. Do you see that, sir?

24 A Yes, | see that.

25 Q Al right. Let's flip over to page 20 of Exhibit 4. Page
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20 is entitled the Il ahonma Phosphorus Assessnent Wrksheet.
Do you see that?

A Yes.

Q Al right. Now, you' ve never actually used one of these
have you?

A Used it in what sense?

Q You' ve never filled one of these out and conpl eted one of
these for a pasture?

A No.

Q Al right. Now, you agree that under the Code 590 which
is part of the Cklahoma law, the nutrient plan witer is
required to fill one of these out for each field where poultry
litter may be | and applied, do you agree?

A | don't know if that's the case or not.

Q You don't know if that's the |aw?

A Vell, I"'mnot famliar with the | aw

Q Do you agree that this -- | thought we agreed this Code
590 applies to ani mal waste managenent plans for poultry
growers i n Cklahonma?

A Yes, | think that's probably true. Wether it's the | aw
or not, | don't know.

Q Ch, you don't know whet her the Code 590 is the | aw of

Gkl ahoma?

A That's true. | think you told me it was, so | think it

probably is.
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1 Q You prefer not to trust nme on that?

A No.

Q Let's |l ook at the Okl ahoma Phosphorus Assessnent
Worksheet. You do agree that a nutrient plan witer who's

preparing an ani mal waste managenent plan for an Okl ahoma

(2NN ¢ 2 IR N ¢S B\

poultry grower in the Illinois R ver Watershed should fill one
7 of these sheets out for each field?
8 A Yes, and particularly as it relates to the use of anim
9 waste and that's what this is. Because of the higher risk for
10 pollution resulting fromanimal waste applied to the fields,
11 you nust have these additional requirenents.
12 Q Each one of these sheets should be filled out for each
13 individual field to take into account field-specific physical
14 characteristics, do you agree?
15 A | expect they should, yes.
16 Q Al right. Let's look at the sheet and | ook at sone of
17 the criteria that planners are supposed to use. The planner is
18 supposed to include the soil test phosphorus?
19 A Yes.
20 Q That's what we've tal ked about quite a bit this afternoon,
21 isn't it?
22 A Yes.
23 Q Supposed to consider howit's put on the ground, the
24 application nmethod; right?

25 A. Yes.
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1 Q Supposed to consider the slope of the | and?

2 A Yes.

3 Q Supposed to consider the potential for erosion of the
4 I and?

5 A Yes.

6 Q Supposed to consider the frequency of flooding?

7 A Yes.

8 Q The planner is supposed to consider the distance of the
9 application to streans, ponds, wells and sink holes. Do you
10 see that?

11 A Yes.

12 Q Do you see these criteria here?

13 A Yes, | do.

14 Q A hundred feet froma stream pond, well, 300 feet from
15 every drinking water well. Next one down, distance to a

16 stream it's defined; correct?

17 A Yes.

18 Q It can be altered if there is a buffer in place; right?
19 A | believe that's true.

20 Q Al right, and then depth of soil, that's another

21 criteria?

22 A Yes.

23 Q It has to be at |least 10 inches of soil in order to use
24 poultry litter; correct?

25 A. Yes.
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1 Q And al so how rocky the soil is is a factor the planner
2 shoul d consider; correct?
3 A Yes.
4 Q Were you here earlier this afternoon as Dr. Fisher was
5 tal ki ng about the characteristics of the soil in the Illinois
6 Ri ver \Watershed?
7 A Yes.
8 Q And he was tal ki ng about how sone places it's rocky?
9 A Yes.
10 Q Al right. That's sonmething a nutrient managenent planner

11 IS supposed to observe and take note of in preparing the

12 phosphorus assessnent wor ksheet, do you agree?

13 A Yes.

14 Q Now, the criteria that you are asking this Court to adopt
15 is only the very first one | nentioned, that's soil test

16 phosphorus; right?

17 A Yes.

18 Q All these other criteria, you would agree, Dr. Johnson,
19 relate to the potential for phosphorus to nove fromthat |and

20 application site into a water course?

21 A | f you are applying ani mal manure, yes.
22 Q Now, let's |ook back. W're still in Code 590. Wuld you
23 | ook at page 4, sir. Tell nme when you are there.

24 A. Yes.

25 Q It should be up on the screen. The left colum, Dr.
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1 Johnson, set out by the NRCS under these bullet points are a

2 nunmber of physical conditions on an individual field which, if

3 they are present, you cannot use poultry litter, do you agree?

4 A Yes, | think we just went over each of these.

5 Q Right. In other words, that slope factor, if it's over 15
6 percent slope, no litter; right?

7 A That's correct.

8 Q If there's less than 10 inches of soil, no litter; right?

9 A That's correct.

10 Q Ckay. W're not going to go through the list, but | just
11 want to point out for the Court's benefit that there's a nunber
12 of itens |isted here.

13 A. Yes.

14 Q Now, in order to nmake use of poultry litter in the
15 IIlinois River Watershed, | believe the Code 590 told us to
16 | ook at Table 9. Do you renenber that?

17 A Yes.

18 Q Let's |l ook at page 21. Tell the Court what Table 9 is.

19 A Table 9 is a table that shows -- it's titled animal manure
20 application rates for non-nutrient -- I'msorry, wong table,
21 that's Table 8. Table 9 is annual manure application rates for
22 nutrient limted waters. And it shows the soil test values --
23 a range of soil test values fromzero to greater than 300

24 related to application rates associated with soil depth and

25 percent slope. It also shows those in relationship to the size
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1 of rocks and the soil covered by rocks.

Q Al right. On this Table 9, sir, has the soil test
phosphorus as one of the col ums?

A Yes.

Q And you woul d agree, sir, that the |egal maxi num here in

(2NN ¢ 2 IR N ¢S B\

the Code 590 is 300 STP, not the 65 you propose?

7 A Yes.

8 MR. NANCE: | object as calling for a |egal

9 concl usi on, Judge.

10 THE COURT: | think he's just asking a factual bit of
11 information there. Overrul ed.

12 A What you stated is what is found on this table.

13 Q (By M. MDaniel) Thank you. Now, let's go back to the
14 very beginning, sir. Page 1 of the docunent --

15 A Yes.

16 Q -- Pl Exhibit 4. Now, just to circle back, you nade the
17 statenent that putting poultry litter dowmn anywhere at 65 STP
18 above anounts to waste disposal ?

19 A Yes.

20 Q But let's |ook here under the purposes on page 1 of the
21 code. It says the purposes of the nutrient managenent code are
22 to budget and supply nutrients for plant production; right?
23 A Yes.

24 Q To properly utilize manure or organi ¢ byproducts as a

25 pl ant nutrient source; right?
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1 A Yes.

Q To m nimze agricultural non-point source pollution of
surface and groundwat er resources. Do you agree?

A Yes.

Q To protect air quality by reducing nitrogen em ssions and

(2NN ¢ 2 IR N ¢S B\

the formati on of atnospheric particul ates; right?

7 A Yes.

8 Q The last one is to maintain or inprove the physical and

9 chem cal and biol ogical condition of soil; is that right?

10 A Yes.

11 Q Al right, sir. 1Is the word disposal nentioned there

12 anywher e?

13 A No.

14 Q It says to properly utilize animal nutrients. That's the
15 NRCS' | anguage, isn't it?

16 A Yes, and | would like to add that it al so says as one of
17 those bullets to mnimze agricultural non-point source

18 pol lution of surface and groundwater resources. And that the
19 scientific literature has many studi es that conclude as soi
20 t est phosphorus |evels increase, the water sol uble phosphorus
21 in field runoff increases proportionately. So to the extent
22 that this objective is being attenpted to be carried out, Table
23 9 doesn't do it.
24 Q Ch, | see. You don't think the NRCS is acconplishing its

25 m ssion in Ckl ahoma?
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1 A There's a contradiction between this objective and the

2 excessive application of poultry litter when the soil test

3 phosphorus is above 65.

4 Q Now, isn't it true, Dr. Johnson, that you' ve actually gone
5 to the NRCS and told themtheir code is wong? That's true,

6 isn't it?

7 A That's true. Well, | don't knowif | told themit was

8 Wr ong.

9 Q Excuse ne?

10 A | don't knowif | told themit was wong. | told them at
11 the tinme as they were seeking input that there wasn't any sound
12 scientific rationale or basis for having soil test |evels

13 hi gher for aninmal waste than for fertilizer.

14 Q You told themthat when you were working at --
15 A Yes.

16 Q -- Gkl ahoma State University?

17 A Yes.

18 Q And they didn't change the code, did they?

19 A They didn't.

20 Q Let's go to Exhibit No. 6, Defendants' 6, please. It

21 shoul d be in your packet. Can you identify for the Court what
22 Exhibit 6 is, Dr. Johnson? |It's also on the screen, if it wll
23 hel p you, sir.

24 A kay. | see it on the screen, | don't see it in here.

25 It's an ani mal waste managenent pl an.
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1 Q Do you recall looking at this at your deposition?
2 A Yes, | do.
3 Q All right. 1t's the aninmal waste nmanagenent plan for a
4 W A. Saunders in Delaware County, Cklahoma?
5 A Yes.
6 Q Who was it prepared by?
7 A It's dated Septenber 14th of 2005.
8 Q You need to speak in your mcrophone, if you wouldn't
9 m nd, sir.
10 A l"msorry. |It's dated Septenber 14th, 2005. | don't see

11 the | ocation of who it's prepared for.

12 Q All right. Do you see where it says Ckl ahoma Depart nent
13 of Agriculture, Food and Forestry?

14 A Yes.

15 Q Do you see where it has the stanp on it fromthe

16 Agricul tural Environnental Managenent Services, State

17 Departnment of Agricul ture?

18 A Yes.

19 Q Let's turn over to the third page of the exhibit. The
20 Bates nunber on it is -- the last three digits are 181.

21 MR. BULLOCK: Could we give Dr. Johnson a copy of it
22 so he can actually look at it?

23 MR. MCDANIEL: It's right in front of him

24 MR. BULLOCK: | just wanted to be sure he had it.

25 Thank you, counsel.




Case 4:05-cv-00329-GKF-PJC  Document 1930-4 Filed in USDC ND/OK on 03/24/2009 Page 17 of 24

(2NN ¢ 2 IR N ¢S B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

520

A
Q

| et me know when you are there pl ease.

A
Q

i ntroduction, you see, Dr. Johnson, where it says, quote, "The

| aw requires that the Natural Resources Conservation Service

NRCS,

followed," closed quote. Do you see that?

A
Q
A
for |
Q
A

recommendati on chart.

Q
Code
A.

pr ovi

Q

Agricul ture?

A
Q

M. Saunders' property on the first line of Section B

It's this one.

(By M. MDaniel) The third page of the exhibit, Doctor,

' mthere.

Let's ook at the introduction. About the mddle of the

recommendation for poultry litter application rates be

| see that and | believe that's a m squote.

So the Departnent of Agriculture is wong, too?

No, | believe that the NRCS does not nmake recommendati ons
itter application.

Oh, so you don't think this is referring to the Code 590?

It is referring to the Code 590, but the Code 590 is not a

Ckay. You disagree with the characterization of what the
590 does?

| disagree with the way it's characterized here as

di ng recommendati ons.

kay. Have you taken that up with the Departnent of

No.

Al right. Let's look at the description of the property,




Case 4:05-cv-00329-GKF-PJC  Document 1930-4 Filed in USDC ND/OK on 03/24/2009 Page 18 of 24

521

1 A Ckay.

Q Do you see where the plan witer says this farmis | ocated
in the area of highly vul nerabl e groundwat er?

A Yes.

Q So you woul d agree that this is sonmething that the plan

(2NN ¢ 2 IR N ¢S B\

witer is to take into consideration in preparing this animal

7 wast e managenent plan for the Saunders Farnf?

8 A | agree that it appears on this plan. | nean, |'mreading
9 what you are reading.

10 Q All right. Let's |look at the -- flip over one nore page.
11 It's page 4 of the exhibit. The Bates nunber ends with 182.

12 And if you could -- where it says application rates, do you see
13 a table there, Dr. Johnson, where it appears that M. Saunders
14 has six field, five of them have been tested?

15 A Yes.

16 Q And Field 3, let's zoomin on Field 3 right there if you
17 could. Field 3 has tested at an STP of 65; do you agree?

18 A Yes.

19 Q Now, under your threshold that field could not receive

20 poultry litter; right?

21 A Under ny testinony, that field would not receive poultry
22 litter to benefit from phosphorus, that's correct.

23 Q Al right, and you qualified it as to benefit from

24 phosphor us?

25 A. That's correct.
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1 Q Let's |l ook at page 14 of the exhibit. The Bates nunber
2 ends with 192, it's a soil test report. Are you there, sir?
3 A Yes.
4 MR. NANCE: What page, counsel? |'msorry.
5 MR. MCDANIEL: It is Bates No. 192.
6 Q (By M. MDaniel) This OSUlab report, is this the |ab
7 that you were in charge of for sone period of tinme?
8 A Yes.
9 Q Al right. Wuld you agree that this is a soil test
10 report for Field No. 3 at M. Saunders' farnf
11 A Yes.
12 Q It shows that the soil test phosphorus was 657
13 A Yes.
14 Q Agree? Now, let's go down for the interpretation and
15 requirenents. |Is this what you were saying, Dr. Johnson, when

16 you said if there was a recogni zed need for a nutrient, this is
17 where 1'd look to find that?

18 A Yes.

19 Q Al right. Wat does it say about phosphorus on this

20 field?

21 A It says phosphorus is adequate.

22 Q What does it say about nitrogen on this field?

23 A Defi ci ent.

24 Q Now, it's deficient for nitrogen. You agree that poultry

25 litter could help neet that need; right?
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1 A Yes, yes.
2 Q So you woul d agree -- let's | ook back at page 4 that lists
3 all the fields. |It's Bates No. 182. So we've got Field 3 that
4 even though it's got 65 STP, it needs nitrogen and can benefit
5 frompoultry litter. | think you just agreed to that?
6 A Yes.
7 Q There are four other fields. Wuld you agree with ne,

8 sir, that based upon the soil tests all four of those fields
9 are deficient in phosphorus?

10 A. Yes.

11 Q So they can benefit fromthe use of phosphorus?

12 A That's correct.

13 Q O excuse nme -- frompoultry litter?

14 A Yes.

15 Q Let ne restate the question. Wuld you agree that all

16 four of those fields would benefit fromthe use of poultry

17 litter?

18 A They coul d.

19 Q All right. Now, if this Court enters an injunction as

20 requested banning the use of litter, you'd have to agree with
21 me, Dr. Johnson, that M. Saunders would not be able to use his
22 free poultry litter to fertilize these four fields even though
23 you agree that it would be appropriate even under your 65 STP
24 t hr eshol d?

25 A | f these sanme soil conditions existed today, three years
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after -- or alnost three years since they were first sanpl ed,
then I would agree. It's ny opinion that when poultry litter
is used, these deficiencies are quickly corrected and, in fact,
exceeded. And so to say whether or not this |land could benefit
frompoultry litter today, | can't say that it would. In fact,
| woul d expect that it would not.

Q All right. Let ne -- let's restate the question. Assune

for me that these are the current soil test conditions on this

farm
A Yes.

Q Then you woul d agree that he could benefit frompoultry
litter on all five of his fields, but if this injunction is
entered, he cannot use litter on any of those fields?

A I

woul d agree with you, yes.

Q Al right. Are you aware of any evidence that

M. Saunders' use of poultry litter has polluted any of the

waters of the State of Okl ahoma with phosphorus?

A No.

Q Now, let's talk about the soil sanples you discussed with
M. Nance that you used to arrive at your opinions. You admt
that you do not have sufficient soil sanples fromthe Illinois
Ri ver Watershed in order to conduct your analysis, that's why
you | ooked at soil sanples fromthe Eucha- Spavi naw, right?

A. | | ooked at all sources of soil

the state associated with the disposal

sanples for that part of

of poultry waste.
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THE COURT: Rather than discuss it any further, let's
take the next witness. And I'Il just tell you how nuch tine --
as you're running out of tinme, I'll tell you how nuch tine
we've got. And I'mgoing to start putting the stopwatch to it.
Call your next w tness.

MR. PAGE: Your Honor, the State calls Dr. Roger
a sen.

THE COURT: Dr. d sen.

ROGER LEE OLSEN

Called as a witness on behalf of the plaintiffs, being first
duly sworn, testified as follows:
THE COURT: State your name for the record, please.
THE W TNESS: Roger Lee d sen.
THE COURT: Thank you, M. Page.
MR. PAGE: Thank you, Your Honor.
Dl RECT EXAM NATI ON

BY MR, PAGE:

Q Dr. dsen, wuld you please sumrarize for the Court your
educati on?

A Yes, | have a bachel or of science degree in m neral

engi neering chemstry fromthe Col orado School of Mnes in
1972, that's essentially a chem stry degree. Then | have ny
PhD in geochem stry in 1979 also fromthe Col orado School of
M nes.

Q Dr. dsen, what work experience do you have that's rel ated




Case 4:05-cv-00329-GKF-PJC  Document 1930-4 Filed in USDC ND/OK on 03/24/2009 Page 23 of 24

(2NN ¢ 2 IR N ¢S B\

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

897

denonstrative exhibit. It shows your list of paraneters?

A Yes.

Q Sir, the only bacteria in your signature for poultry
litter is E. coli, fecal colifornms, Enterococcus and total
coliforns; correct?

A That's correct.

Q You know, do you not, sir, that all four types of those
bacteria are found in cattle manure?

A | don't know that for sure but | suppose they are, yes.

Q You know, do you not, sir, that all four of those types of
bacteria are found in human waste deposited in septic tanks?

A Probabl y so.

Q You know, do you not, sir, that all four of those bacteria
are included in the feces of wildlife that live in the Illinois
Ri ver Wt ershed?

A | do not know that for sure.

Q You don't know that?

A No. |I'mnot a bacteria expert.

Q Al right. Dr. dsen, does your signature allow you to
identify -- strike that. Let ne approach it this way.

Dr. dsen, your signature does not allow you to identify any
farm contracting with Tyson Foods, CGeorge's or any ot her
defendant represented in this courtroomas a source of any area
of water contamnation in the Illinois River, does it?

A You nmean does it allow ne to identify a specific farnf




Case 4:05-cv-00329-GKF-PJC  Document 1930-4 Filed in USDC ND/OK on 03/24/2009 Page 24 of 24

898

1 Q A specific farmunder contract wth one of the defendants.
2 A No, |'ve not been asked to do that.

3 Q Does it allow you to identify a specific defendant?

4 A No, |'ve not been asked to do that.

5 Q Going to Denonstrative Exhibit 461, State's Denonstrative
6 Exhibit 461. Dr. O sen, you prepared this map; correct?

7 A That's correct.

8 Q And | didn't quite followthis, so | want to discuss it

9 wWith you. In your direct examnation, there was sone attention
10 drawn to the green dots outside of the Illinois River

11 Wat er shed.

12 A Yes, sir.

13 Q Do you recall that?

14 A. Yes, sir.

15 Q And | think you described those as control areas; is that
16 right?
17 A There's three green dots. There's one right above the

18 basin, that's Spring Creek. And there's two bel ow t he basin,
19 far below the basin, not that far, kind of on the county |ine
20 there that are Little Lee Creek. And there's a green dot that
21 can't be shown here because it's Dry Creek, it's in the Buffalo
22 Creek area. Those are the reference areas for surface waters.
23 Those ot her three happen to be springs that were collected. |
24 didn't really associate those were reference areas. Again,

25 they were just trying to collect all the springs. So those are






